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It is a demolition company's worst nightmare: 

you just destroyed the wrong property!  You sleep

soundly because you have an insurance policy, which

you believe will take care of the mistake.  However,

many insurance policies do not provide coverage for

intentional acts, as opposed to occurrences or

accidents.  

Example 1: A school district hires a

construction company to clear property 

and construct a new high school. However,

when it is time to bulldoze and raze the

property, a worker believes a surveyor's

stake is a property marker, and razes

adjacent - and the wrong - property.  

Example 2:  A municipality hires a

demolition company to destroy a building.

There is some confusion about which

building to destroy, and the municipality

tells the company to destroy the wrong

house, which it does.

While these two cases are similar, courts have 

held that the insurance company need only defend 

and indemnify in Example 1, but not in Example 2.  

Example 1: West American Insurance 

Example 1 is the recent case of West American
Insurance Company v. Kamadulski Excavating &
Grading Co., Inc., 2006 U.S. Dist. LEXIS 26196 

(S.D. Ill. May 4, 2006).  There, the owner of the

adjacent property brought a lawsuit against the

construction company, who, in turn, submitted the

claim to its insurance company.  The insurance

company sought to limit its responsibility through a

separate lawsuit.  The insurance company asked the

court to decide whether the insurance policy covered

the intentional acts of the construction company in

destroying the wrong property.  The court held that 

the policy applied.

The court found that there was an accident that

triggered coverage.  Specifically, the court held that

the contractor meant to clear the school's property 

and not the adjacent property.  The court found that

while the contractor intended to tear the trees down, 

it accidentally razed property outside the scope of its

contract.  Accordingly, the insurance company had to

defend and indemnify the insured because the inten-

tional acts resulted in an unintended injury.

Example 2: Century Surety

Example 2 is Century Surety Company v.
Demolition & Development, Ltd., 2006 U.S. Dist.

LEXIS 2128 (N.D. Ill. Jan. 18, 2006), which was 

the subject of a recent article in the Winter issue 

of the Construction Law Quarterly.

In Century Surety, the court focused on the fact

that the municipality specifically told the contractor 

to demolish the wrong building.  The court held that

this was not an accident or occurrence under the

insurance policy because the contractor did exactly

what it was hired to do.  That is, the injury was the

intended result of the intentional destruction.  There-

fore, the insurance company did not have to defend 

or indemnify its insured.

Squaring the Cases

How can you square West American Insurance with

Century Surety?  

The answer, it seems, lies with the foreseeability of

the injury.  In both cases, the contractors were hired to
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demolish property, and both did so intentionally.

However, in West American Insurance, there was an

accident attributable to the contractor.  That is, the

employee mistakenly believed that he was clearing

land under the contract, when, in fact, he razed

adjacent property.  It was unforeseen by the contractor

that his employee would demolish the wrong property.  

In contrast, the contractor in Century Surety, made

no mistake; he did exactly what he was hired to do.  

In taking orders from the municipality, it was entirely

foreseeable that the contractor would tear down the

wrong building because that is what he was told to do.

That is, the contractor did not accidentally demolish

the wrong building; he did so purposefully by

following orders.

***
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Recently, a contractor was indicted for mail fraud

for her alleged participation in a scheme to defraud the

Board of Education of Chicago.  Although the issue in

this case focused on the contractor's motion to dismiss

the criminal indictment against her prior to trial, the

facts of the case demonstrate the dangers of circum-

venting contract requirements established by the Board

of Education's Minority and Women-owned Business

Enterprise Procurement Program.  

In United States of America v. Joseph Doyle and
Mary Cavanaugh, 2006 U.S.Dist. LEXIS 21616 (N.D.

Ill. 2006), defendants Doyle and Cavanaugh worked

for True-Lite, a window replacement business.  True-

Lite bid for an $11 million Chicago Public Schools

(CPS) contract to install aluminum windows and asked

CPS to waive the WBE/MBE program requirements

because they were specially trained to perform the

particular work.

The Board awarded the $11 million CPS contract 

to True-Lite and partially waived the program require-

ments allowing True-Lite to subcontract a smaller

percentage of the work to minority and women-owned

business enterprises.  True-Lite bid for a $6 million

extension of the prior contract and represented in its

bid materials that "Quality Window Installation" was 

a minority-owned company which would perform the

required percentage of the extension contract work.

The indictment against the defendants alleged that

Quality Window Installation was a sham corporation

controlled by True-Lite which did not satisfy the

Program's minority and woman-owned business

enterprise requirements.  The government alleged the

defendants misrepresented Quality’s minority-owned

status to obtain the $6 million contract extension.  

The indictment alleged Doyle and Cavanaugh

offered to help Andre Prophet, an African-American

True-Lite employee, form his own company and

promised that True-Lite would subcontract CPS work

to the new business.  Doyle and Cavanaugh chose the

name Quality Window Installation, prepared the

paperwork to incorporate and license Quality Window

Installation, made all of the decisions associated with

starting a new business, and paid all fees with True-

Lite checks.  It was alleged that Mr. Prophet's actual

participation in the company was negligible.  

On August 2, 2005, defendant Doyle pled guilty 

to Count I of the indictment and was sentenced to 

two years probation and ordered to pay restitution 

in the amount of $89,304.  At the time of the court's

decision, defendant Cavanaugh was scheduled to stand

trial for her intent to defraud the Board of Education

of Chicago.  Defendant Cavanaugh attempted to have

the indictment dismissed stating that no reasonable

jury could find she intended to defraud the Board

beyond a reasonable doubt.  The court declined to

assess the strength or weakness of the government's

case, denied Cavanaugh's motion to dismiss, and

allowed the government to proceed to trial against

defendant Cavanaugh for her part in the plot to

defraud the Board!

***
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